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PART VI.

Bills introduced into the Council of the Governor-General of India
in that Council.and Bills published before introduction i

• 4* * . 4 ff i -

(2) It extends to tho whole of British. 
India.

(3) It shall come into force on the 1st 
day of July, 1940.

2. In this Act, unless there is anything
repugnant in the 
subject or context,—

(a) ^arbitration agreement” means 
a written agreement to submit 
present or future differences to 
arbitration, whether an arbitrator 
is named therein or not;

(b) ct reference35 means a reference of 
a particular difference, whether to 
one or more arbitrators or an 
umpire, and whether made by the 
Court, the parties or appointed 
arbitrators.

GOVERNMENT OF INDIA. 
LEGISLATIVE ASSEMBLY DEPART­

MENT.. •

NOTIFICATION.

Simla, the 24th July 1939.

No. F. 131-I/39-A.—Under rule 18 of the 
Indian Legislative Rules, the. Governor- 
General has been pleased ;to order the 
publication in the Gezette of India of the 
following Bill, together with the Statement 
of Objects and- Reasons, relating thereto, 
and the Fill and the Statement of Objects 
and Reasons arc accordingly published for 
general information.

I.. A. Bill no. 34 of 1939.
.4 Bill id consolidate and amend the laic 

relating to Arbitration.
Whereas it is expedient to consolidate 

and amend the law relating to arbitration 
in British India;

It is hereby enacted as follows :
CHAPTER I.

Introductory.

Definitions.

CHAPTER II.
Arbitration without intervention of 

a Court.
3. An arbitration agreement, unless a

different intention 
is expressed therein 
but subject to the 

provisions of this Act, shall be deemed 
to include the provisions set out in tho 
First Schedule in so far as they are applica­
ble to the reference.

Provisions implied in 
arbitration agreement.

1. (7) This Act 
may be called the 
Indian Arbitration

Short title, extent and 
commencement.

Act, 1940.
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4. The parties to an arbitration 
agreement may agree, 

that that any reference 
thereunder shall be 
to an arbitrator or 

arbitrators to be appointed by a person 
designated in the agreement either by name 
or as the holder for the time being of any 
office or appointment.

8. (7) In any 0f
Power of Court to the following 

appoint arbitrator ... er ®
umpire/

(a) ^here. on arbitration agreement 
• provides thati^the refeience shall

be to one cr more arbitrators, and 
all the parties do not, after 
differences have arisen, concur in 
any of the appointments ; or,

(b) if any appointed arbitrator or 
umpire neglects or refuses' to act 
or is incapable of acting, or dies 
or is removed, and the arbitratio 
agreement does not show that in 
was intended that the’ 
should not be supplied, and thy 
parties or the arbitrators, as the 
case may be, do not supply the 
vacancy ; or

(c) where the parties or the arbitrators
are required to appoint an umpire 
and do not appoint him;

’ any party may serve the other parties or 
the arbitrators, as the case may be. with a 
written notice to concur in the appointment 
or in supplying the vacancy.

(2) If the appointment is _ not made 
within seven cle«r days after the service 
of the said notice, the Court may, on the 
aj plication of the party who gave the 
notice and after giving the other parties an 
opportunity of being, heard, appoint an 
arbitrator or arbitrators or umpire, as the 
case may be, who shall have like power to 
act in the reference and to make an award 
-as if he or they had been appointed by 
consent of all parties.

9. Whero an arbitration agreement provi­
des that a reference 
shall be to two 
arbitrators, one to be 
appointed by • each 

party, then, unless a different intention is 
expressed in the agreement,—

(a) if either of the appointed arbitrators
refuses to act, or is incapable of 
acting, or dies, or is removed, the 
party who appointed him may 
appoint a new arbitrator in bis 
place;

(b) if one party fails to appoint an
arbitrator, either originally or by 
way of substitution as aforesaid, 
for seven clevr days after receipt 
of a notice in writing to make the 
appointment from the other party* 
such other party having appointed 
his arbitrator before giving the 
notice, the party who has appojn' 
ted an arbitrator may appoint tba 
arbitrator to act as sole arbitrator 
in the reference, and his awar 
shall be binding on both parti®^ 
as if he had been appointed bj
consent:

Agrremenfc 
arbitrators be appointed 
by third party.

cases—* %

5. The authority of
Authority of appointed 

arbitrator or umpire irre­
vocable except by leave of except with the leave

ourt’ of the Court, unless
a contrary intention is expressed in the 
arbitration agreement. •

6- (7) An arbitration agreement shall not
be discharged by the

Arbitration agreement death of any party
either as 

respects the deceased 
or any other party, but shall in such event 
be enforceable by or against the personal 
representative of the deceased.

(2) The authority of an arbitrator shall 
not be revoked by the death- of any party 
by whom he was appointed.

(S) Nothing in this section shall affect 
the operation of any law by virtue of which 
any right of action .is extinguished by the. 
death of a person.

an appointed arbi­
trator or umpire shall 
not be revocable

vacc.nct

net to be discharged by f hereto 
death of party thereto. J

7. (7) Where it is provided by a term
in a contract to 
which an insolvent 
is a,party that any 

differences arising therenit cr m connection 
therewith shall be referred to arbitration, 
the said term shall, if the receiver adopts 
the contract, be enforceable by or against 
him so far as it relates to any such 
differences.

(
Provisions in case of 

inso.vency. r /•

Power to party to 
appoint new arbitrator or. 
in certain cases, a sole 
arbitrator.

(f?) Where a person who has been ad­
judged an insolvent had before the com­
mencement of tho insolvency proceedings, 
become a party to an arbitration agreement, 
and any matter to which the agreement 
applies is required to be determined in 
connection with, or for the purposes of, the 
insolvency proceedings, then if the case is 

to which sub-section (I) does not apply,one
any other party to the agreement or the 
receiver may apply to the Court having 
jurisdiction in the insolvency proceedings 
lor an order directing that the matter in 
question shall be referred to arbitration in 
accordance with the agreement, and the 
Court may, if it is of opinion that, having 
regard to all the circumstances of the case, 
the matter ought to be determined by 
arbitration, make an order accordingly.

, (3) In this section the expression
“receiver ” includes an Official Assignee.
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Provided that Court may set aside any 
ppointmont as sole arbitrator made under 

clause (l>) nnd either, on sufficient cause 
being shown 
defaulting pnrfcy to appoint an arbitrator or 

such other order as it thinks fit.

reference or a sole arbitrator or all the 
arbitrators, the Court may, on the applica­
tion of any party to the arbitration agree­
ment, either—

(a) appoint a person to act* as sole
arbitrator in the place of the 
person or persons displaced, or

(b) order that the arbitration agreement
shall case to have effect with 
respect to the difference referred.

(3) A person appointed under this section 
as an arbitrator or umpiie shall have the 
like power to act in the reference and to 
make an award as if he had been appointed 
in accordance with the arbitration agree­
ment.

13. The arbitrators or umpire acting
under an arbitration 
agreement 
unless a

intention is expressed in the agreement, 
have power to—

(a) administer o°th to the parties and
witnesses appearing;

(b) state a special case for the opinion
of the Court on any question of 
law* involved, or s'ate the award, 
wholly or in part, in the form of 
a special case on such question for 
the opinion of the Court;

(c) correct in an award any clerical
mistake or error arising from any 
accidental slip or omission;

' (c/) administer to any party to the 
arbitration such interrogatories as 
may, in the opinion of the arbitra­
tors or umpire, be necessary.

14. (1) When the arbitrators or umpire
have made their 
award, they shall 
sign it and shall give 

notice to the parties of the making and 
signing thereof and of the amount of fees 
and charges payable in respect of the 
arbitration and award.

(5) The arbitrators or umpire shall, at the 
request if any party to tho arbitration 
agreement or any person claiming under 
such party and upon payment of the fees 
and charges due in respect of the arbitration 
and award and cf the costs and charges cf 
filing the award, cause 
signed copy of it, together with any deposi­
tions and documents which may have been 
taken and proved before them, to be filed 
in Court, and the Couit shall thereupon, 
give notice to the parties of the filing 
of the award.

(3) Where the arbitrators or umpire state 
pecial case under clause (b) of section 13, 

the Court shall pronounce its opinion 
thereon and such opinion shall be added 
to, and shall form part of, the award.

a

allow further time to the

pass

10. (.7) Where an arbitration agreement
provides that a re-

Provisions as to. ap- ference shall be to 
pointment of three or 
more arbitrators.

each party and the third #by the two 
appointed arbitrators, the agreement shall 
have effect as if it provided for tho appoint­
ment of an umpire, 
appointment of a third arbitrator, by the two 
arbitrators appointed by the parties.

(2) Where an arbitration agreement 
provides that a reference shall be to three 
arbitiators to be appointed otherwise than 
as mentioned in sub section (1), the award 
of the majority shall prevail.

(3) Where an arbitration agreement 
provides for the appointment of more 
arbitrators than three, the award of the 
majority, if any, shall prevail, or if the 
arbitrators are equally divided in their 
opinions, the award of the umpire shall 
prevail.

three arbitrators, one 
to be appointed by

and not for the

shall,
different

Powers of arbitrator.

11. (7) The Court may, on the ' applica­
tion of any party to 
a reference, removeCourt to 

remove arbitrators or um­
pire in certain circum*- an arbitrator or urn* 
tance-.

Power to

pire who fails to use 
all reasonable dispatch in entering cm and 
proc:eding with the reference and making 
an ay/ arch

2. The Couit may remove an arbitrator 
who has misconducted himselfor umpire 

or the proceedings. Award to be signed and
filed.(3) Where an arbitrator or umpire is 

removed under this section, ho shall not be 
entitled to receive any remuneration in 
respect o: his services.

(4) For the purposes of this section the 
expression “proceeding with the reference” 
includes, in a case where reference to the 
umpire becomes necessary, giving notice of 
that fact to the parties and to the umpire

12. (7) Where the Court removes an
umpire who has not 

Power of Court where entered on the re-
arbitratcr is rerroved cr 
bis appointment revoked.

the award or a

ference or one or 
more arbitrators (not 

being all the arbitrators), the Court may, 
on the application of any party to the 
arbitration agreement, appoint persons to 
fill the vacancies.

(2) Where the appointment of an arbitra­
tor or arbitrators or an umpire is revoked 
by leave of the Court, or where the Court 
removes an umpire w'ho has entered on the

a s
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decree except on the ground that it is 
excess of, or riot otherwise- in accordance 
with," the award:

18. (i). Nut withstanding anything con.
tained in section jy 
at any time after 

, the filing of the
award, whether notice of the filing fia^ 
boeh Served or not, upon being satisfied 
bjr affidavit or otherwise that a party has 
taken-step3 to defeat, delay or obstruct the 
the*execution of any decree that may fie 
passed upon the award, or that speedy 
execution of the award is just and’necessary 
the Cburt may pass such interim orders as
it deems necessary.

(. s : : i ' . •
(2) Any person against whom such 

interim orders have .been passed may show 
cause against such orders, and. the Court 
after , hearing the. parties, may pass such 
farther orders as it deems necessary and 
just.

Court 
may oy order m >dify

15. ThePower of Court to 
modify award.

or correct an award—
(a) where it appears that a part of ' the •

award is upon a matter not referred 
to arbitration and &ueh part cafi be 
separated from the other part and 
does not affect the decision on the 
master referred; or "

(b) where the award is imperfect in
form, or contains any obvious 
error which can be amended 
without affecting sueh decision;

Power of. Court to pass 
interim orders.

or

(c) where the award contains a clerical- 
mistake or an error arising from an'- 
accidental slip or omission.

16. (7) The Court may from time to time
remit the award or 
any matter referred 

to arbitration to the reconsideration of the 
arbitrators or umpire upon such terms as it 
thinks fit—

(a) where the award has left undeter­
mined any of the matters referred 
to arbitration, or -where ’it deter­
mines any matter not referred to 
arbitration and such matter canuot 
be separated without affecting the 
determination of the matters 
referred ; or

(b) where the award is so indefinite as
to be incapable of execution;

Power to remit award.

; 19. Where an award h.s become void
under sub-section (<3) 
of section 16 or hasPower to supersede 

arbitration when award 
becomes void oris set aside. been Set aside, the
Court may by order supersede the reference 
and shall thereupon order that the arbitra- 
tion agreement shall cease to have e&ect 
with respect to the difference referred.

20. (?) Subject to th.e provisions of this
Act, an award mav9 v
be filed inJurisdiction.

Court having jurisdiction in the matter to 
which the reference relates.

any

or
(2) Notwithstanding anything contained 

in any other law for the time being in, force 
and save as otherwise provided iu this Act, 
alL qiie8tions regarding the validity, effect­
or existence of an award or an arbitration 
agreement shall be decided by the Court 
in which the award under thi • agreement 
has been, or may be, filed, and by no other 
Court.

(3) All applications regarding the conduct 
of ;arbitration proceedings or otherwise 
arising out !of such proceedings shall be 
mh-dc to the ’Court where the award, h®5 
been, or may be, filed, and to no ofcbef 
Court.

(4) Notwithstanding anything contain^ 
elsewhere in this Act or in any other la 
for the time being in force, where in aI1 
reference any application un.er this 
has been made in a Court competent ^ 
entertain it, that Court alone shall 
seisin over the arbitratian proceedings 
all subsequent applications arising 
of that reference and the arbittfT^ 
proceedings shall be made in that 
and in no other Court.

•(c) where an objection to the legality 
of the award is apparent upon the 
the face of it.

\2) Where an award is remitted under 
■sub section (7) the Court shall fix the time 
within which the arbitrator or umpire Shall 
submit his decision to the Court.

(3) An award remitted under sub-section 
(7) shall become void on the failure of the 
arbitrator or umpire to reconsider it and 
submit his decision within • the time 
fixed.

17. Where the Court sees no cause to
remit the award or

a’wardgmenfc m termS °f anY °f the matters
refer.ed to arbitration 

for reconsideration or to set aside the award, 
the Court shall, after the time for making 
an application to set aside the award has 
expired, or such application having been 
made, after refusing it, proceed to pornouuce 
judgment according to the award, and upon 
the judgment so pronounced a decree shall 
follow and no appeal shall lie from such

i
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CHAPTER III. - , 23. The arbitrator shall be appointed in
such manner as may 

lor^^0 Dtment °f arI>itra aoreec^ upon bet- 
. ’ wccn the parties to
the arbitration agreement.

24. (I) The Court shall, by order, refer to
the arbitrator the 
matter in difference 

which he is required to determine, and shall 
in the.order specify such time as it thinks 
reasonable for the making of the award.

(2) Where a matter is referred to arbitra­
tion, the Court shall not, save in the manner 
and to the extent provided in this Act, deal 
with such matter in the suit.

Arbitration with intervention of a 
COUIiT WHERE there IS NO SUIT 

PENDING.

21 (7) Where any persons have entered
into an arbitration 

Application to file in agreement before the 
Court arbitration agree- institution of 
ment.

Order of reference.
any.

suit with respect to 
the subject-matter of the agree nent or any 
part of it, and where a difference has arisen 
to which the ag.cement applies, they ur any 
of them, instead of proceeding under 
Chapter II, may apply to a Court having 
jurisdiction in the matter to - which the 
agreement relates, that the agreement be 
filed in Court, 25. Where some only of the parties to

a suit apply to have 
the matters in diffe­
rence between them 

referred to arbitration in accordance with, 
and in the manner provided by, section 22, 
the Court may, if it thinks fit, so refer such 
matters to arbitration (provided that the 
same can be separated from the rest of the 
subject-matter of the suit) .in the manner 
provided in that section, but the suit shall 
continue so far ai it relates to the parties 
who have not joined in the said .application 
and . to matters not contained in the said 
reference as if no such application has been 
made,'and nn award made in pursuance of 
such a reference shall be binding only 
on the parties who have joined in the 
application.

Reference to arbitration 
by some of the parties.(2) The application shall be in writing 

and shall be numbered.and registered as a 
suit between one or more of the parties 
interested or claiming to be inteieited as 
plaintiff or plaintiffs and the remainder as 
defendant or defendants, if the application 
has been presented by all the parties, or 
if otherwise, between the applicant as 
plaintiff and the other parties as defendants.

(5) On such application being made, the 
Court shall direct notice thereof to be given 
to all parties to the agreement oilier than 
the. applicants, requiring them to show 
cause within the time specified in the notice 
why'the agreement should not be filed.
f>j j . *■ . . ■>

(4) AYhere no sufficient cause is shown, 
the Court shall order the agreement to be. 
filed, and shall make an order of reference 
to the arbitrator appointed by the parties, 
whether in the agreement or otherwise, or 
where'the parties cannot agree upon 
arbitrator, to an arbitrator appointed by the 
Court.

(5) Thereafter the 
proceed in accordance with, and shall be 
governed by, the provisions of Chapter II 
so far as-they can be made applicable.

26. (I) The provisions ot sections 8,
10, 11 and 12 shallProvisions applicable to , ...

arbitrations under this aPP'}r tO arbitrations 
Chapter. under this Chapter :

an
■ Frovided that the Court may, in any of 

the circumstances mentioned in those 
sections, instead of filling up the vacancies 
or making the appointments, make an order 
superseding the arbitration and proceed 
with the suit.

(2) The provisions of sections 13 to 19 
(both inclusive) shall apply to arbitrations 
under this Chapter:

Provided that where the Court mak’s an 
order superseding the arbitration under 
section 19, it shall proceed -with the 
suit.

• arbitration shall

‘CHAPTER IV.r #

Arbitration jn suits'.

22. {!) Where in any suit all the parties
interested agree iu 
writing that any 
matter in difference 

between them iu the suit shall be referred 
to arbitration, they may at auy time before 
judgment is pronounced apply to the Court 
for an order of reference.

• (2) Every, such application shall bo in 
writing and the arbitration agreement or 
a copy thereof shall accompany the applica­
tion.

Parties to suit may 
apply for order of reference.

CHAPTER V.

General.

27. Save as otherwise provided in this
Act, the provisions 
of this Chapter shallApplication of Chapter.

apply to all arbitrations.
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the effect of either determined shall appiv 
to the Court and the Court shall decide 
the question on affidavits :

Provided that where the Court deertig : 
it just and expedient, it may set down 
the applicatian for h -aring 
evidence al?o, and it may pass such orders 
for discovery and particular 3 as it may do 
in a suit.

28. (I) Unless a different intention
appears in the arbi- 

Powerof arbitrators to t oarPPinont
make an inprim award. tratlOll agreement,

the arbitrators or
umpire may, if they think fit. make an
interim award. .on. other

(2) All references in this Act to an award 
shall include references to an interim award 
made under sub-section (1).

34. Where any pirty to an arbitration
agreement or any 
person claiming
under him commences 
any legal proceedings 
against any other 

party to the agreement or any person 
claiming under him in respect of any 
matter agreed to be referred, any party to. 
such legal proceedings may, at any time 
before filing a written statement or taking 
any other steps in the proceedings, apply 
to tho judicial authority before which 
proceedings are pending to stay the proce­
eding? ; and if satislied that there is 
sufficient reason why the matter should not 
be referred in accordance with the arbitration 
agreement and that the applicant wav at the. 
time when the proceedings were commenced, 
and still remains** ready . and willing to do 
all things necessary to the proper conduct 
of the arbitration, such authority may make 
an order staying the proceedings.

29. (I) The Court may, if it thinks fit,
whether the time for 

Power to Court only to -making the award 
Enlarge time for making ]jas expired Or not

and whether, the 
award has been made or not, enlarge from 
time to time the time for making the 
award.

Power to stay legal 
proceedings where thore 
is an arbitration agree­
ment.

(2) Any provision in an-arbitration agree­
ment whereby the arbitrators or umpire 
may enlarge the time for making tho award 
shall be void and of no effect.

30. A sum directed to be paid by an
award shall, unless 
the award otherwise

directs, bear interest at the rate of six per 
ce .turn per unnum from the date of the 
award.

31. An award shall not be set aside
except on one or 
more of the following 
grounds, namely:—

(a) that*an arbitrator or umpire has 
misconducted himself or the 
proceedings;

(b) that a party has been guilty of 
fraudulent concealment of any 
matter which he ought to have 
disclosed, or has wilfully misled or 
decived the arbitrator or umpire;

(c) that an award has been made after 
the issue of an order by the 
Court superseding the arbitration 
or after arbitration proceedings 
have become invalid under section

no
Into: e^t on awards.

/

Grounds for setting 
aside award.

35. (1) No reference nor award shall be
rendered invalid by 
reason only of the 
commencement 

legal proceedings upon the subject-matter 
of tho reference, but when legal proceeding? 
upon the whole of the subject-matter of the 
reference have been cemmenced between all 
the part es to the reference and a notice 
thereof has neon given to the arbitrators 
or umpire, all further proceedings in a 
pending reference shall, on the expiry of 
tie time for making an. application under 
section 31 or on the rejection of such an 
application, be invalid.

Effect of legal proceed­
ings on arbitration. of

(2) In this section the expression “parties 
to the reference ” includes any persons 
claiming under any of the parties and 
litigating under the same title.

33- Where it is provided (whether in the
arbitration agreement 
or otherwise) that 
an award under an 
arbitration agreement 
shall be a condition

35;
(d) that an award has been improperly 

procured or is otherwise invalid.
32. Notwithstanding any law for the

time being in force, 
net suit shall lie on 
any ground whatso­
ever for a decision 

upon tho existence, effect or validity of an 
arbitration agreement or award, nor shall 
any arbitration agreement or award be set 
aside, amended, modified or in any way 
affected otherwise than as provided in 
this Act.

. 33.,Any person desiiing to challenge, the
existence or validity 

an arbitration 
agreement or an 
award or to have

Bar to suits contesting 
arcitration agreement or 
award.

Power of Court where 
arbitration agreement is 
ordered not to apply to 
a particular difference, to 
order that a provision 
making an award a condi­
tion precedent to an precedent to 
action snail not apply to bringing of an action 
such diffei ence. with respect to any

matter to which tho agreement applies, th® 
Court, if it orders (whether under this Ac 
or any other law) that the agreement sba. 
cease to have effect as regards any pa^1-
cular difference, may further order thn

have

the

Arbitration agreement 
or award to be contested 
by application. the said provision shall also cease to 

effect as regards that difference.
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37 (1) All the provisions of the Indian
Limitation Act, 1908, 
shall

and shall, after such inquiry, if any, a3 it 
thinks fit, further order that out of the 
money so paid into Court there shall be 
paid to the arbitrator or umpire by way of 
fees such sum as the Court may consider 
reasonable and that the balance of the 
money, if any, shall be refunded to the 
applicant.

(2) An application under sub-section (1) 
may be made by any party to the reference 
unless the fee3 demanded have been fixed 
by. written agreement between him and the 
arbitrator or umpire, and the arbitrator or 
umpire shall be entitled to appear and be 
heard on any such application,

(2) The Court may make such orders as 
it thinks fit respecting the costB of 
arbitration where any question arises res­
pecting such costs and the award contains 
no sufficient provision concerning them.

: cf 1908. Limitation. apply to 
arbitrations as they apply to proceedings 
in Court.

(2) Notwithstanding my term in an 
arbitration agreement to the effect that no 
cause of action shall accrue in 'respect of 
any
be referred until an award is made under 
the agreement, a cause of.action shall, for 
the purpose of limitation, be deemed to 
have accrue i in respect of any such matter 
at the time when it would have accrued but 
for that term in the agreement.

(3) For the purposes of this section and 
of the Indian Limitation Act, 1908, an 
arbitration shall be deemed to be pom- 
menced when one party to the arbitration 
agreement serves on the other parties there­
to a notice requiring the \ppoiutment of 
an arbitrator, or where the arbitration agree­
ment provides that the reference shall fee 
to a person named or designated in the 
agreement, requiring that the difference 
be submitted to the person to named or 
designated.

(4) Where the terms of an agreement to 
refer future differences to arbitration provide 
that any claims to which the agreement 
applies shall bo barred unless notice to 
appoint an arbitrator is given or an 
arbitrator is appointed or some other step to 
commence arbitration proceedings is taken 
within a time fixed by the agreement, and 
a difference arises to which the agreement 
applies, the Court, if it is of opinion that 
in the circumstances of the Gase undue 
hardship would otherwise be caused, and 
notwithstanding that the time so fixed has 
expired, may on such terms, if any, as the 
justice of the case may require, extend the 
time for such period as it thinks proper.

(5) Where the Court orders that an award 
be set aside or orders, after the commence­
ment of an arbitration, that the arbitration 
agreement shall cease to have effect with 
respect to the difference referred, the Court 
may further order that the period between 
the commencement of the arbitration and 
the date of the order of the Court shall bo 
excluded in computing the time prescribed 
by the Indian limitation Act, 1908, for 
the commencement of the proceedings 
(including arbitration) with respect to the 
difference referred.

38. (1) If in any case an arbitrator or
umpire refuses to 
deliver his award 
except on payment 

of the fees demanded by him, the Court 
may, on an application in this behalf, order 
that the arbitrator or umpire shall deliver 
the award to the applicant on payment into 
Court by the applicant of the fees demanded,

matter required by the agreement to

an

CHAPTER YI.

Appeals. -

39. {1) An appeal shall lie from the
following orders 
passed under this Act 

(and from no others) to the Court authorised 
by law to hear appeals from original decrees 
of the Court passing the order:—
'.An order—

(f) superseding an arbitration;
(it) on an award stated in the form of a. 

special case;
(Hi) modifying or correcting an award;
(iv) filing or refusing to file an arbitration 

agreement]
(c) staying or refusiug to stay legal 

proceedings where there is an 
arbitration agreement;

(vi) setting aside or refusing to set aside 
an award:

Provided that the provisions of this section 
shall not apply to any order passed by 
a Small Cause Court.

(2) No second appeal shall lie from an 
order passed in appeal under this section, 
but nothing in this section shall affect or 
take away any right to appeal to His 
Majesty in Council.

Appealable orders.

CHAPTER VII.
Miscellaneous.

40. A Small Cause Court shall not take
seisin of any arbitra­
tion proceedings or

DispuVs as to arbitra­
tor’s remuneration or costs.

Small Cause Court not
to take seisiu of arbitra- auy application
tions save arbitrations rr
in suits before it. arising thereout eave 

on applicacio i made
under section 22,
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44. The' 
Court

41. Subject to the provisions of this A 2t.
and of rules made 
thereunder—

H 1 8 h 
:Tiay make 

rules consistent with
Power to High Court 

to make Rules.

this Act as to—

(a) the filing of awards and all pTo- 
,cecdiug3 consequent thereon 0r 
incidental thereto;

(f>) the filing- and hearing of special 
cases and all proceedings conse- 
quenb thereon or incidental 
thereto;

(r) th*> staying of any suit or proceed, 
ing in contravention of an arbitra­
tion agreement;

(cl) the forms to be used for the 
purposes of this Act- ; 1

(e) generally, all proceedings in Court; 
■ under this Act.

Procedure and Powers 
oi Court.

(a) the provisions of the Code of Civil 
Procedure, 1908, shall apply to 
all proceedings before the Court, 
and to al) appeals, under this Act, 
and

V of 1908.

(b) the Court shall have, fo: the 
purpose of, and in relat on to, a 
reference the same power of 
making orders in icspcct of any of 
the [natters set out in the Second 
Schedule as it has for the purpose 
of, and in relation to, any pro­
ceedings before the Court ;

Provided that nothing in clause (b) shall 
be ..taken to prejudice any power which 
may be vested in an arbitrator or umpire 
for making orders with respect to any of 
such matters.

/

45. The provisions 
of this Act shall beGrown to be bound.

binding on the .Crown.

46. The provisions of this Act except
sub-section (7) of 
section 6 and sec­
tions 7, 12 and ’37/

shall apply to every arbitration under any 
other enactment for the time being in force, 
as if the arbitration were pursuant to an 
arbitration .agreement and as if the other: 
enactment were an arbitration agreement, 
except in so far as this Act is inconsistent: 
with that other enactment or with any. 
rules .made thereunder,.

47. The provisions of this Act shall/
subject to section 46, 
apply to all arbitra­
tions and to all

proceedings thereunder, and any arbitration 
award otherwise obtained shall hot be 
enforceable, for any purpose and shall not, 
except on the application of all the parties 
concerned, be taken into consideration by 
a Court as a compromise or adjustment of 
a suit. "

42. Any notice required by this Act to
be served otherwise 

Service of. notice by than through, the 
par tv or arbitrator. ^ • ,Court by a party to 
an arbitration agreement or by an arbitrator 
or umpire shall be served in the manner 
provided,in the arbitration agreement, or if. 
there h no such:..provision, either—::

(a) by deliyering it to the person on 
whom it is to bo served, or

‘ (b) by leaving it at the usual or la^t 
known place of abode in 1 ritish 
India of that person, or

(c) by sending it by post in a letter 
addressed to that person at his 
usual or last known place of abode 
in British India and registered 
under Chapter VI of the Indian 
Post Office Act, 1898.

43. (/) The Court shill issue the same
processes to 

Power court io issue parties and witnesses
tcfmc arbitrator!)PCarenC2 whom the arbitrator

or umpire desires to
examine as the Court may issue in suits 
tried before it.

- Apn’icntion of Act-to, 
statutory ar /itra'.ior.?r

Act to a ply to all 
arbitrations.

V2 of 1S9S.

the

48. The provisions of this Act shall not
apply to any refer' 
ence pending at the 
commencement

this Act, to which the law iu force 
immediately before the commencement of 
this Act shall, notwithstanding any repeal 
effected by this Act, continue to apply.

49. (7) The enactments specified in tbe
Third Schedule are 

Repeals and amendments. hefeby repealed to the
extent mentioned in 'the fourth column 
thereof.

(2) The enactments specified iu 
Fourth Schedule are hereby amended to 
the extent and in the manner mention# 
in the fourth column thereof..

Saving for pending 
reference?.

(2) Persons failing to attend in accord- 
wifch sac.b process, or making anya nee

other default, or rel using to give their 
evidence, or guilty of any contempt to the 
arbitrator or umpire during the investi­
gation of the reference, shall be subject to 
the like disadvantages, penalties and punis* - 
rnents by order of the Court on the represen­
tation of the arbitrator or umpire as they 
would incur for the like offences in suits
tried before the Court.

the(3) In this section tho expression 
“ processes *' includes summonses and eom- 
missioDs-for the examination of witnesses 
and summonses to produce documents.
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THE FIRST SCHEDULE.

{See section o.)
Implied conditions of arbitration

I. Unless otherwise -expressly provided, the reference shall be to a sole arbitrator.

2 If the reference is to more than one arbitrator, the arbitrators shall appoint an 
umpire not Inter than one month from the latest date of their respective appointments.

3. The arbitrators shall make their award within three months after entering on the 
reference or after having been called upon to act by notice in writing from any party* to the 
arbitration agreement or wrhin such extended time as the Court may allow.

4. If the arbitrators have allowed their time to expire without making an award or have 
delivered to any party to the arbitration agreement or to the umpire a notice in writing stating 
that they cannot agree, the umpire shall forthwith enter on the reference in lieu of the 
arbitrators.

5. The umpire shall make his award within one month of entering on the reference or 
within such extended time a- the Court may allow.

6- The parties to the reference and all persons claiming under them shall, subject to 
the provisions of any law for the time being in force, submit to be examined by the 
arbitrators or umpire on oath or affirmation in relation to the matters in difference and shall, 
subject as aforesaid, produce before the arbitrators or umpire, all books, deeds, papers, 
accounts, writings and documents within their possession or power respectively, which may 
be required or called for, and do all other things which, during the proceedings on the 
reference, the arbitrators or umpire may require.

7- The award shall be final and binding on the parties and persons claiming under 
them respectively.

8- The costs of the reference and award shall be in the discretion of the arbitrators or 
umpire who may direct to, and by whom, and in what manner, such costs or any part 
thereof shall be paid, and may tax or settle the amount of costs to be s) paid or any part 
thereof and may award costs to be paid as between legal practitioner and client.

AGREEMENTS.

THE SECOND SCHEDULE.
(Sec section 42.) 

Powers of Court.

1. The preservation, interim custody or sale of any goods which are the subject maker 
of the reference.

2. Securing the amount in difference in the reference.
3. The detention, preservation or inspection of any property or thing which is'the

to which any question may arise therein and authorising for anysubject of the reference or as 
of the aforesaid purposes any person to enter upon or into any land or building in the 
possession of any party to the reference, or authorising any samples to be taken, or any 
observation to be made, or experiment to be tried, which may be necessary or expedient for 
the purpose of obtaining full information or evidence.

4. Interim injunctions or the appointment of a receiver.

THE THIRD SCHEDULE.

[See section 49 (1).] 

Enactments repealed.

Extent of repeal.Short title.No.Year.

4321

The whole.The Indian Arbitration 
Act, 1899.

IX1899

Section 89, clauses (a) to if) (both inclusive) of sub-section (7) cf 
section 104 and the Sdcnid Schedule.

The Code of Civil proce­
dure, 1908.

V190S
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T.HE FOUETI-I SCHEDULE.

[See section 49 (5).] 

Enactments amended.

Amendments.Year, i No. ■ Short title.

41 2 3

(а) In section 16—

(i) for the words and figure “ Chapter VI of the Code 0f Qjy.. 
Procedu e” the words and figures Chapter IV of the Indian 
Arbitration Act, 1940 ” shall be substituted ;

(ii) for the words and figure “ section 312 of the said Code ” the 
words and figure “section 22 of the said Act ” shall be substi­
tuted.

(б) In section 17, for the words and figure “section 312 of the said 
Code of Civil Procedure “ the words and figures “ section 22 of the 
Indian" Arbitration Act, 1940“ shall be substituted.

The Religious Endow- 
. ments Act, 18G3.

1833 XX

In section 21—

(i) for the words and figure “ Code of Civil Procedure and the 
Indian Arbitration Act, 1893’’ the words and figure “ IndiaV 
Arbitration Act, 1910” shall be substituted ;

(ii) after the words “but if any person who has made' such 
a contract ” the words “ other than an arbitration agreement 
to which.the provisions of the said Act apply” shall be 
inserted.

The Specific Relief Act, 
1877.

1877 I

In the First Schedule—

(i) for Article 15S the following shall be substituted, namely :—

“158. Under the Indian Thirty days 
Arbitration Act, 1940', 
to set aside an award or 
to get an award remitted 
for reconsideration.

(ii) in Articles 159 and 179, for the words “ same Code” in the 
first co umn the words, and figure “ C.ode .of Civil Procedure, 
1908 ” shall be substituted ;

:(lii) for Article 178 the following shall be substituted, namely:—

1908 IX The Indian .Limitation 
Act, 1908.

Tho date of service of 
the notice of filing of 
the award. ”

- j-- - '•

“ 178. • Under the Indian Ninty days The date of service of the
notice of the ' making of 
the award. . ■

Arbitration Act, 1940, 
for the filing in Court 
of an award.

i ,

In section 52, for the figure “1899” the figure “1910“ shall be 
substituted.

1910 1 IX I The Indian Electricity 
Act, 1910.

VII Tho Indian Companies 
Act, 1913.

In-section 152—

(^) for the figure “ 1899 “ in both places ^hgre it occurs the figure 
“ 1940” shall ba substituted ; t u':'-

1913

(to) in sub-section (3) the words “ ether than those restricting^®
app.ication of the, Ac3 in respect of the subject-matter 
arbitration” shall be omitted.
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STATEMENT OF OBJECTS AND REASONS.
, Tho law of arbitration in British India is 

at present substantially contained in two 
enactments,- the Indian Arbitration Act,
3:899 (IX of 1899.). and the Second Schedule 
to the Code of Civil Procedure, 1908. 'I he 
operation of the 1899 Act is limited to the 
Presidency-towns and to such other areas 
as-it may be extended by the appropriate 
Provincial Government: its scope is con­
fined to “ arbitration by agreement without 
the intervention of a Court”. The Second 
Schedule to the Code of Civil Procedure 
deals with arbitrations outside the operation 
and scope of the 1899 Act: it relates for 
the most part to arbitration in suits, though 
arbitration without intervention of a Court 
is also briefly provided for. This Schedule 
also contains an alternative method where­
by the parties to a dispute or any of them 
may file their arbitration agreement before 
a Court which after a certain procedure, 
refers the matter to an arbitrator.

2. The question of amending and console ‘ 
dating this law is not new. The Civil

Simla,
The 18th July, 1939.

Justice Committee in 1925, recommended 
several changes in the arbitration law. Ihe 
Act of 1899, was based largely on the then 
English law, to which several substantial 
amendments have been effected by an 
amending Act of Parliament in 1984 (24 
& 25-Geo. 5, c. 1 ). In 1938 the Central 
Government placed an officer on special 
duty to examine the question, and the 
present Bill is the outcome of thi% examina­
tion. The existing jaw,
English law and the ieeommendations of 
the Civil Justice Committee have been 
scrutinsed together, and the present Bill, 
which seeks to consolidate and standardise 
the law relating to arbitration throughout 
British India, in its detail extracts from 
the sources referred to those principles oi' 
law which, it is considered, are mest 
suitable to British India.

the amended

3. More detailed explanations of the 
several clauses of the Bill are contained in 
the notes on clauses appended.

ZAFHULLA KHAN.

NOTES ON CLAUSES.
Clause 11 empowers the Court to remove 

a dilatory arbitrator or umpire or one who 
misconducts himself or the proceedings. 
Section 16 of the 1899 Act and sections 6 
and 15 of the 1934 Act of Parliament have 
been drawn on.

Clause 12 which follows section 3 of tho 
1934 Act of Parliament makes provisions 
for the consequences of the removal of 
arbitrators. (See also clause 36.)

Clause 13 sets out the powers of arbitra­
tors : it is based to some extent on 
section 10 of the 1899 Act and on 
paragraph 1" of the Second Schedule to the 
Code of Civil Procedure 1908.

Clause 14 relating to the procedure in 
filing an award, reproduces section'll of 
the 1899 Act with two small changes in 
sub-clause (2): the provision of paragraph 10 
of the Second Schedule to the Code, 
requiring that depositions and documents 
shall accompany the award, is included, and 
the notice of filing is to.be issued by Cuurt 
and not by the arbitrator as in the 1899 Act.

Clause 15 dealing with the Court’s powers 
to correct an award, reproduces without 
change paragraph 12 of the Second Schedule 
to the Code.

Clause 16 deals with tho Court’s powers 
to remit an award for reconsideration. 
Sub-clause (1) repeats with ut change 
paragraph 14 of the Second Schedule to

Clauses 3, 4 and 5 reproduce with -minor 
alterations the provisions of sections 6, 7 
and 5 respectively of the 1899 Act, and deal 
with-the terms of arbitration agreements.

Clauses 6 and ? follow closely . sections L 
and 2 of the Arbitration Act, 1934 (24 and 
25 Geo 5, c. 14): their purpose is to 
standardise the law as to the effect on an 
arbitration agreement and proceedings of 
the death or insolvency of a party thereto.

.Clause 8 dealing with the Court’s power 
to. appoint an arbitrator in certain cases, 
reproduces with some verbal changes 
section 8 cf the 1899 Act.

' Clause 9 amends section 9 of the 1899 
Act in the following directions: provision is 
made to suit mofussil conditions by making 
it clear that the d$£q,ulting party’s time for 
appointing an arbitrator runs only fam tho 
receipt of notice, and the proviso is elabora­
ted (a) to make it clear that it is only in the 
arbitrator’s capacity as.solo arbitrator (and 
not as the arbitrator of the party appointing 
him) that the Court may set aside the 
appointment, and (b) to permit the Court, 
oh sufficient cause being shown, to allow 
further time to the defaulting party, or in 
any event to make such alternative order as 
it thinks fit.

Clause 10 makes provision Tor cases in 
which more than two arbitrators are appoin­
ted. The first two sub-clauses follow closely 
section 4 of the .1934 Act of Parliament.
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the Code, and the remaining sub-clauses 
leproduce the substance of the first sentence 
of paragraph ! 5 (I) ibid.

Clause 25 is a uew provision, 
possible that some parlies only to 
may be agreeable to having the differ 
between them settled by arbitration, 
clause will permit this to be done 
that those differences can be

ItiJs
a suit 
ences 
This 

Proviaec| 
separate^

from the rest of the subject-matter 0f th 
suit.

Clause 17 follows with minor alterafons 
paragraph 16 of the Second Schedule to 
the Code. Herein lies one of the substan­
tial points of difference ia the existing law 
under the Code, judgment is entered in 
accordance with the award and a decree 

Under the 1899 Act (following
Clause 26 applies with necessary m0(j- 

fication certain other provisions of the' 
Bill to arbitrations in suits.

Clause 2S is a new provision, based (,n 
the 1934 Act of Parliament, and conferring 
oa arbitrators the power to make an interii^ 
award.

Clause 29.—Under the 1899 Act the 
arbitrator.? or umpire can themselves 
enlarge their time for making an award 
though it seems that they must do so 
before the time actually expires. Under 
the Code it is the Court which has this 
power. The clause proposes that the 
power should in all cases vest in the Court 
only, who may extend the time whether 
the time has expired or not or whether the 
award has actually been made or not.

Clause 30 makes necessary provision as 
to interest when the award makes no 
provisian therefor. It is based on a similar- 
provision in the 1934 Act of Parliament, 
(section 11).

Clause 31 follows paragragh 11 of the 
Second Schedule to the Code in setting 
out the grounds on which an award may 
be set aside.

Clause 32 and 33 provide that an arbi­
tration agreement or award shall be contest­
ed , only by application and not by suit. 
This proposal was made by the Civil 
Justice Committee and is in consonance 
with the general principle that the law 
of arbitration should provide simple, speedy 
and cheap settlement of differences.

Clause 34 deals with the staying of a suit 
where a reference concerning the subject- 
matter of the suit and between the same 
parties is pending. It continues the exist­
ing law contained in section 19 of the 1899 
Act and paragraph 18 of the Second 
Schedule to the Code.

follows.
the theu English law) an award is exec­
utable as a decree but P not a decree for all 

The 1934 Act of Parliamentpurposes.
has changed the English law in this respect, 
and by this clause it is proposed to 
standardise the law in the direction of pro­
viding that judgment shall be pronounced1 
in the terms of the award and that a decree
shall follow.

Clause IS.—In following the Civil Proce­
dure Code, clause 17 seeks to amend the 
existing law in places where the 18J9 Act 
is in force in another manner. At present 
under that Act an award is immediately 
enforceable as a decree, and one High 
Court has held that it may be executed 
under section 15 (1) of that Act even 
though the notice of filing under sec­
tion 11 (2) has not been given. This 
position is at varianc? both with the Code 
and with the English law, and it is now 
proposed to make the decree only alter the 
time for challenging the award has expired 
or when such a challenge if made has been 
rejected. This clause, taken from the 
English rules of Court, is a corollary to 
clause 17 in the sense that it enables the 
Court to counter in the interval any action 
designed to defeat the subsequent execution 
of the decree.

Clause 19 provides that where an award 
becomes void or is set aside, the Court 
may supersede the reference and Older that 
the agreement shall cease to have effect 
with respect to the particular difference 
referred.
provisions of paragraph 15 (2) of the
Second Schedule to the Code.

Clause 20 deals with jurisdiction. It 
provides that all the matters relating to 
a single reference shall be before the same 
Couit, and that wheie there is a choice 
of forum, it shall be determined by the 
first application made to a Court in relation 
to a reference.

Clause 21 is based upon paragraph 17 
of the Second Schedule to the Code. It 
allows the parties to an arbitration agree­
ment or any of them to initiate therefeience 
proceedings with the assistance of the 
Court.

Clauses 22 to 24 reproduce substantially 
paragraphs 1 to 3 of the Second Schedule 
of the Code. They set out the initial steps 
to be taken for arbitration in a suit.

clause generalises theThe

Clause 35 relates to the effect of subse­
quent legal proceedings on a pending refer­
ence. Such proceedings will not affect tbe 
reference unless (a) they relate to the whole 
of the referred matter and (b) all the parti®0 
to the reference are impleaded in 
proceedings. Where these conditions 
fulfilled, the legal proceedings will nullify 
the arbitration proceedings on the expi^ 
of the time within which an application to 
stay the legal proceedings may be 
or on the refusal of such an application.

the
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Clause 36 is based on section 3 (4) of the 
1034 Act of Parliament, and supplies an 
omission in the present Indian law. An 
agreement may contain a clause that no 
legal proceedings shall be taken on a certain 
matter unless the matter has first been 
made the subject-matter of an award. It 
is necessary to empower the Court to 
overrule this provision when the award is 
set aside or otherwise becomes void.

Clause 37 makes provision as to limi­
tation in arbitration matters and follows 
closely section lb of the 1934 Act of 
Parliament.

Clause 38 deals with disputes as to the 
arbitrator’s fees and costs, and follows 
generally section ]3 of the 1934 Act of 
Parliament and paragraph 13 of the 
Second Schedule to the Code. The Court 
may require the arbitrator to deliver up 
the award on the deposit into Court of the 
amount he claims, and may then investigate 
the claim and grant to the arbitrator such 
sum as fees as it thinks reasonable.

Clause 30 deals with appeals and replaces 
that part of section 104 (7) of the Code 
of Civil Procedure, 1908, which this Bill 
seeks to repeal.

Clause 40 has the effect of providing that 
Small Cause Courts shall not deal with 
arbitrations other than arbitrations in suits 
before it.

Clause 41 and the Second Schedule deal 
with procedure. The clause confers 
generally the same powers as the Court 
enjoys under the Code of Civil Procedure 
and with the Schedule adds certain special 
powers in relation to arbitrations on the 
lines of section 8 (I) of the 1934 Act 
of Parliament.

Clause 42 makes provision for the service 
of notices under the Bill between parties or 
between arbitrator and parties.

Clause 43 follows paragraph 7 of the 
Second Schedule to the Code in requiring 
the Court to assist the arbitrator to enforce 
the production of evidence and empowering 
the Court to punish default or contempt 
before the arbitrators as if it were commit­
ted before the Court.

Clause 44 reproduces with small changes 
section 20 of the 1899 Act and empowers 
High Courts to make rules.

Clause 45 repeats section 22 of the 1899 
Act and binds the Crown.

Clause 46 applies with, certain exceptions 
the provisions of the Bill to statutory 
arbitrations, and is based on section 20 
of the 1934 Act of Parliament.

Clause 47 applies, subject to clause 46, 
the Bill to all arbitrations, and renders an 
arbitration award obtained otherwise, 
unenforceable. The clause replaces 
section 89 of the Code of Civil Procedure, 
1908, which this Bill repeals.

Clause 4S saves references ponding at the 
commencement of this enactment : such 
references will continue to be governed by 
the existing law.

The First Schedule follows the First 
Schedule to the 1899 Act. The main 
differences are (a) arbitrators are required 
to appoint an umpire . within a month of 
their own appointment, (h) the power to 
enlarge the time for making the award is 
transferred to the Court (rj. clause 29), 
and (c) item VII is omitted as redundant 
in view of clause 13 (fi).

The Third Schedule with clause 49 (/) 
repeals the existing general arbitration 
law

The Fourth Schedule makes certain 
consequential amendments of which those 
to the Limitation Act are the most 
important. The second amendment of 
the Specific Relief Act, 1877, replaces 
section 3 of the 1899 Ac!.

• Md. RAFI,
Secy, to the Govt, of India.
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