ODISHA ACT 8 OF 1938
THE ODISHA TENANCY (AMENDMENT) ACT, 1938

(9" September) 1938)

AN ACT TO AMEND THE ODISHA TENANCY ACT.

HEREAS it is expedient to amend

I'roamble, i b :
the Orissa Tenancy Act, 1913, in the
manner hereinafter appearing ;
It is hereby enacted as follows :—
Short title and 1. (1) This Aet may be called the Orissa

commencement.  Tengncy (Amendment) Act, 1938,

(2) It shall come into force on such
date as the Provincial Government may
by notification appoint.

Amendm:nt of 2. In clause (i7) of seetlon 6 of the

kection 6, Bihar — (Qrigea  Tenancy Act, 1913 (bereinafter

and Orissa Act 1T ¥

of 1918, referred to as the said Act), for the words
and fignres “a tenure-holder for the
purposes of sections 14 to 20 and 99, and
a raiyat for the purposes of all other
sections of this Act” the words “a raiyat

¢ for the purposes of this Act” shall be
substituted.
Amendment of 3. In cections 19 and 20 of the eaid Act,

sections 19 and 20, the figures, word and letter “31 or
Bihar and Oriesa

Act 11 of 1915, 31-A " shall be emitted, and before the
\ figures 16" the word “or' shall bo
inserted,

Amantment of 4. In voction 27 of the wnid Act, the
weotion 27, W ar Al " ] i

and Oriwwn Aoy 11 Words hut whall not bo ontitled to ont
of 1014, down trecw i contravention of any local

custom " what] he opnitted,



]

Toseriion of
st 87 A In

o B mod Onuen
Avt L1 of LUIB

Tnsertion of section
30-A in Bibar

and Orissa Act 11
of 1913,

)

5. After section 27 of the said Act, the
following new section shall be inserted :—

“97-A.  Notwithstanding  anything i

. : . on T . rights of

contained in section 27 when a raiyat has ;; occu
a right of occupancy in respect of any panoy

raiyat, I

land, he shall be entitled-- |
() to p'ant,

Specific

(i1) to enjoy the flowers, fruits and

other preducts of, Subst

new
(127) to fell, and i g
of 19:

(ir) to utilize or dispose of the tim-
ber of,

any tree on such land, and any such
act shall not rencer him liable to eject-
ment under section 29 of this Act:

Provided that where there is a specific
entry in favour of the landlord in the
last record-of-rights published before the
commencement of the Orissa Tenancy
(Amendment) Act, 1938, regarding any
tree pow standing on any occupancy
holding, the right of the landlord in such
tree shall be in accordance with such
entry or with any decision of a Civil
Court affecting such entry, notwithstand-
ing anything to the contrary contained
in this section:

Provided further that it shall be open
to a raiyat, on payment to the landlord ‘
of such compensation as may be fixed by
the Collector, on an application made to
him in that behalf, to acquire the rights
reserved to a landlord as aforesaid.”

6. After section 30 of the said Act, the
following new section shall be inserted,
namely :

“30-A. (1) The cccupancy holding of Transfer of
a raiyat, or a portion or share thereof, peIiPAmeY
shall be transferable by sale, exchange, ¢
gift or bequest without the landlord’s
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Substitution of
new section for
seelion 31, Bihar
and Orissa Act II
of 1913.

consent and without payment of any fee
to him. Such transfer shall carry with
it the occupancy right in the holding and
all the rights appurtenant thereto.

(2) An occupancy raiyat may sub-'et
or mortgage his holdinz or a portion or
share thereof without his landlord’s
consent.”’

7. For section 31 of the said Act, the
following new section shall be substituted,
namely :—

“31. (1) Every transfer of an occupancy Manner of
transfer and

holding or a portion or share thereof | ;ice
whether by sale, exchange or gift shall be landlord.

made by registered instrument except in
the case of a sale in execution of a decree
cr of a certificate signed under the Bihar

and Orissa Public Demands Recovery B. & 0. Act
IV of 1014,

Act, 1914 :

Provided that the Provincial Govern-
ment may exclude, from the operation of
this sub-section, any class of transfer of
occupancy holdings in any Governinent
estate of which rent is payable direct to
Government, and may make vules for
carrying out the purposes of this section
in such estates and prescribe fines or penal-
ties for the infringement of such rules:

Provided further that nothing in this
section shall be deemed to affect the
provisions  of the Mubammadan law
relating to gifts, and in such cases of
transfer the rules made under the first
proviso shall have effect.

(2) A registering ofticer shall not accept
for registration any such instroment
unless tlm!nnt ol each holding or a por-
tion or shdre thercof is stated separately
in the instrument and unless it is accom-
panied by a notice signed by the transferor
and the transferee giving particulars of
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the transfer in the prescribed form and
the {ee prescribed for the service of such
not ce on the landlord.

(3) When any such instrument is
admitted to registration, the registering
officer shall transmit the notice to the
Collector who shall eause it to be served
on the landlord named in the notice in
the prescribed manner:

Provided that when a sole landlord pur-
chases a holding or a portion or share
thereof no notice need be served.

(4) In the case of a transfer of an
occupaney holding or a pertion or thare
thereof by bequest, the Court shall, before
granting probate or letters of administra-
tion, require the applicant to file a notice
giving particulars of the transfer in the
prescribed form accompanied with the
prescribed fee for the service of the notice
on the landlord. When probate or letters
of administration have been granted,
the Court shall transfer the notice to the
Collector who shall cause it to be served
on the landlord named in the notice
in the prescribed manner.

(5) When the holding of an occupancy
raiyat or a portion or ehare thercof is
sold in execution of a decree or of a
certificate signed under the Bihar and
Giisse. Public Demands Recovery Act,
1914, other than a decree or certificate for
arrears of rent due in respect of the
holding or dues recoverable as such, and
neither the purchaser nor the decree-
ho!der is the sole landlord, the Court or
the revenudNfficer, as the case may be,
shall, before confirming the eale, require
the purchaser to file a notice giving
particulars of the transfer in the pre-
seribed form and to deposit a fee of the
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prescribed amount for the rerviee of it.
When the sale has been confirmed, the
Court or the revenue officer shall trans-
mit the notice to the Collecter who shall
cause it to be served on the landlerd in
the prescribed manner.

(6) When a mortgage of a holding of
an cccupancy rai )at or of a portion or
share thereof is foreclosed and the decree-
holder is nct himseif the sole landlord,
the Court shall, before making a decree or
order absolute for the foreclcsure, require
the mortgagee to file a nctice giving
particulars of the transfer in the pre-
scribed form and to deposit fee of the
prescrited amount for the service of it.
‘When the decree or order for foreclosure
has been made absolute, the Court chall
transmit the notice to the Collector who
sLall cauce it to be rerved on the landlord
in the preseribed manner.

(7) Nothing in this section shall bar
any suit in a Civil Court for establishing
or setting aside a transfer.”

Subs'itution of new 8. Fer section 81-A of the ra’'d Act,
scolions fereection the {o]]lcwing new eections shall be sub-
51 A, Bihar and R =]

Orivea Act 11 of  stituted, namely :—

1918,

“31-A. (1) In the case of a transfer of pistribution

‘ a portion or share of an cccupancy of rent on

| Lolding by rale, excha ift Or bequect poion of
| iolding by sale, exchange, gift or bequett portion of
which s not defined by metes and bounds, o i
the transferee and the persons possessing E
interest in the remainder of the holding

shall be considered as joint tenants by

the landlord.

(2) In case the transfer is by eale,
exchange, gift or bequest and is of
a portion of an occuparcy holding and
the portion is defined by metes and
bcunds, the landlord shall be deemed to
agree to the divicion of land and the
distribution of rent as cet forth in the
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notice  referred to in section 31 unless,
within six months of the date of service
of notice, an application is filed by him
to the Collector for a just and equitable
distribution of rent. The Collector shall,
on such application by the landlord or by
any other person within such period,
hold an enquiry in the prescribed manner
and order a distribution of rent which is
fair and equitable.

“31-B. (l) Notwithstanding anyth'ng Payment of
contained in this Aect, any transferee, [ for
who obtained a transfer of an occupancy occupancy
holding or a portion or a share thereof, boldingmado
before the commencement of the Orisca commence-
Tenancy (Amendment) Act, 1938, shall fion of the
be liable to pay the fees lawfully payable Tenancy
by him at the time of the transfer, within jmendment
three years from the coming into foree of = "
that Act or the dats of the landlord’s
knowledge of the transfer whichever 1s
later, but he shall not be liable to eject-
ment on the ground that the landlord
has not given his consent to the transfer.

(2) The holding or a portion or a share
thereof shall not be lable to be sold in
satisfaction of the decree for arrears of
rent without making the said transferee
a party to the proceedings in execution of
the decree provided that the transferee
has given notice of transfer by registered
post to the landlord.

Ezplanation.—Notwithstanding any-
thing contained in this Act or in the Code
of Civil Prccedure, in the case of a trans-
fer of a holding or a portion or a share
thereof, whether before or after the decree,
the transferee may be brought on reccrd
in the proceedings in execution either in
substitution of or in addition to the
judgment-debtor, and such transferee
shall, when so zdded or substituted, be
treated as a judgment-debtor for all
purposes of the raid prceeedings in execu-
tion of the decies.”
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Amendment of 9. In sub-cetion (3) of scetion TO of

wect:on 70, Bihar s 4 - th ¥ e o i Ao
O e g1y Vhe sald Act, the figures, word and letter

of 1913. “81 or 31-A " chall be omitted and beforo
the figures “ 16 ™ the word “ or™ shall ba
Inserted.,

AR 10. In section 76 of the said Act, for

o mmn the words “ twelve and a half” the word
Mg Act e 1% 7 shall be substituted.
S batitigbeg ot 11. For section 83 of the said Act, tho
new te_tion for tee- lollowing new section shall be substituted,
tion &8, Bihar and n 1y —
Orissa  Act 1[I of DAMELY:
1918. i )
“83. When an occupancy holding or Liavility for
a portion or share thereof is transferred »ri*™ '
and arrears of rent have acerued thereon transtr.
prior to the date of the transfer, the
tiansferor and the transferee shall be
jointly and severally liable to the land-
lord for such arrears of rent which shall
be a first charge on the holding.”

Subctitutien  of 12, For rection 84 of the sald Act, the
vew Beetion for — follgwing new gection shall be substituted
rection 84, DBihar =} !
and Oris.a Act II namely :(—

of 1813,

“84. All impositions upon a tenant, in Tiegal

addition to orin excess of the rent cxtctions
lawfully paysble shall be illegal and a.l
stipulations and reseivations for the
payment therecf shall be void. ”

Bripetitution o 13. For section 85 of the said Act, the

‘.( . . -
coction 86, Einw following new section shall be substituted,
and Oriisa Act II nan]el}? —

o “85. (1) If any landlord or his agent
levies frcm a tenant anything in money
or kind in addition to or in excess of the
rent or interest lawfully payable, the
Collectcr of the district or any Deputy
Collector who may be specially empowered
by the Provincial Gevernment in  this
betalf may, if he is so satisfied, by order
impose on the Jandlord or on his agent or
on both, as the case may be, such penalty
as such officer thinks fit, not exceeding

Tonalty.
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five hundred rupees, or when double the
amount or value of What 1s so levied
exc2eds five hundred rupees, not exceeding
double that amount or value or simple
imprisonment for a pericd not exceeding
six months in either case.

Such officer may prcceed against the
Jandlord and his agent in the saine pre-
ceeding or in ceparate prcecedirgs, and
shali award t> the tenant, by way of
compensation and cost, such portion of
the penalty as he thinks fit.

(2) If in any suit, application or pro-
ceeding uncer this Act or any other law,
the Court or presiding officer has grounds
for believing that any landlord is liable to
a pena'ty under this section, such Ccurt
ov officer shall inform the Collector.

(3) A proceeding under sub-section (1)
shall be instituted—

(«) upon complaint made by a tenant,
or

(b) after the receipt by the Collector
cf information under sub-section
(2) or on the termination of any
suit, application or prcczedings
uncer this Act or any other law
in the course of which the
Coliector has grounds for believ-
ing that the landlord is liable to
a penalty under this section :

Provided that all proceedings under
this section shall be compoundab!e.

(4) If in any proceedings instituted
under this section, the Collector dis-
charges any landlord or his agent, and is
gatistied that the complaint or allegation
of the tenant on which the proceedings
were instituted is false or vexatious, the
Collector may, in his discretion, by his
order of discharge, direct the tenant to
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pay to the Jandlord such compensation
not exceeding one hundred rupees as the
Collector may think fit.

Any fine imposed or compensation
awarded under this section may be

recovered in the manner provided by any

law for the time being in force for the

recovery of a public demand. "

14. Section 95 of the said Act shall be

omitted.

15. Section 96 of the said Act shall be
omitted.

16. In clause (b) of sub-section (3) of
section 232 of the said Act, for the word
and figures “ section 27" the words and
figures * sections 27 and 27-A” shall be
substituted.

17. Illustration (2) in section 237 of
the said Act shall be omitted, and illus-
tration (3) shall be re-numbered as o )

18. In clause (¢) of section 250 of the
said Act, the figures, word and letter
«g] and 31-A” shall be omitted and
before the figures €167 the word “or”
shall be inserted.




